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2 In the introduction to its legal analysis, the Supreme Court underlined that,
according to its jurisprudence, the revision of an arbitral award does not lead to a
new decision on the merits by the Supreme Court. Rather, after revision, the matter
must be returned to the arbitral tribunal that rendered the decision, or to a newly
constituted arbitral tribunal, which should render a new decision. Judgment dated 6
October 2010, Bakker vs. Union Cycliste Internationale, the Federal Swiss Supreme
Court (“Supreme Court”)
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L Article 33

+ Within thirty days after the receipt of the award, either party, with notice to the
other party, may request the arbitral tribunal to correct in the award any errors in
computation, any clerical or typographical errors, or any errors of similar nature.
The arbitral tribunal may within thirty days after the communication of the
award make such corrections on its own initiative.

» Such corrections shall be in writing, and the provisions of article 32,
paragraphs 2 to 7, shall apply. (emphasize added)
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2 Article 51 of ICSID Convention
(1) Either party may request revision of the award by an application in writing
addressed to the Secretary-General on the ground of discovery of some fact of such
a nature as decisively to affect the award, provided that when the award was
rendered that fact was unknown to the Tribunal and to the applicant and that the
applicant’s ignorance of that fact was not due to negligence. (emphasize added)

® Members of the Tribunal shall be appointed and the Tribunal shall conduct it
business in accordance with the arbitration rules of the United Nations Commission
on International Trade Law (UNCITRAL) except to the extent modified by the
Parties or by the Tribunal to ensure that this Agreement can be carried out. The
UNCITRAL rules for appointing members of three-member tribunals shall apply
mutatis mutandis to the appointment of the Tribunal. (Article 111 of the Claims
Settlement Declaration)
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L Article IV
(Claims Settlement Deceleration) 1. All decisions and awards of the Tribunal shall
be final and binding. Art. 32.2: The award shall be made in writing and shall be final
and binding in the parties. The parties undertake to carry out the award without
delay.

% The International Court of Justice, in its 13 July 1954 Advisory Opinion in Effect
of Awards of Compensation Made by the United Nations Administrative Tribunal
recognized that the power to revise, in special circumstances, a final and binding
award is an inherent power.
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! Ram International Industries, Inc., et a/ and Air Force of the Islamic Republic of
Iran, Decision No. DEC 118-148-1, para. 20 (28 Dec. 1993), reprinted in 29 IRAN-
U.S. C.T.R. 383, 390.

1993,, reprinted in 29 IRAN- U.S. C.T.R. 260 Harold Brinbaum and Islamic
Republic of Iran, Award No. 549
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“Islamic Republic of Iran and United States of America, Award No0.601-
A3/A8/a9/A14/B61, FT (17 July 2009), reprinted un 38 Iran-U.S. C.T.R. 197
Dl V-0 sl 3l JB
* The United States argues that, ...., there are compelling grounds for the Tribunal
to revisit its earlier findings of law in this matter. The United States argues that the
Tribunal is not bound by its earlier findings of law and enjoys a latitude to
reexamine issues and, when appropriate, to depart from those findings. (Para. 57)
* No res judicata —effect attaches to a decision ... that is the result of a manifest
error of law. (Para 127)
* The Tribunal ... does not agree that its prior finding of an implicit obligation to
compensate in Case No. Al5 constitutes a “manifest error of law”. (Para 128;
Op.cit)
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! The Tribunal now turns to the question of inherent powers of international courts
and tribunals. As a general matter, the Tribunal accepts that an international arbitral
tribunal, such as the present one, possesses certain inherent powers. Inherent powers
"are those powers that are not explicitly granted to the tribunal but must be seen as a
necessary consequence of the parties' fundamental intent to create an institution with
a judicial nature.,, It has been suggested that "the source of the inherent powers of
international courts is their need to ensure the fulfillment of their functions.,, Thus,
for example, the Tribunal has held that it has "an inherent power to issue such orders
as may be necessary to conserve the respective rights of the Parties and to ensure
that this Tribunal's jurisdiction and authority are made fully effective.” (Para 59,
July 1% 2011, op.cit)
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% (b) any subsequent practice in the application of the treaty which establishes the
agreement of the parties regarding its interpretation;
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