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The institutional thesis of law is the last solution of
positivism for the theory of the legal system

Abstract

The concept of "legal system™ is a relatively new concept in contemporary
jurisprudence and it has little historical background in the legal literature, but
in order to analyze it, we must refer to a legal theory. Our primitive concept
of the law describes it as a system. However, there is a different understanding
of such a claim. An accurate conceptual analysis of the legal system
determines our approach to the most fundamental issues of the philosophy of
law. Determining the exact relationship between morality and the legal
system, the fairness of the legal system and the efficiency of the system
depend on our knowledge of the legal system. Therefore, the most important
question of this paper will be what is the legal system and how can we identify
it. The aim of this research is to analyze the appropriate concept about the
systematic dimension of the law by descriptive-analytical method. Late
positivists, especially Joseph Raz, distinguish the between institutional aspect
of the legal norm based on the thesis of "authority" from other aspects of law
and make it a point of departure in identifying the legal system. For them,
identifying the legal system and its relation to morality is justified according
to the institutional thesis of law.

Keywords: legal system, law, positivism, identification criterion,
institutional thesis
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. Richard Posner, Law and Legal Theory, (London, Oxford Clarendon Press, 1996)
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2 The Concept pf Legal System

3. Normative systems, By Carlos, Alchourron and Eugenio Bulygin
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